CHAPTER VII

OTHER PRINCIPLES OF LEGISLATION
SECTION I
Istihsan 1

WE have been examining so far the four bases of fiqh,
namely the sources of law which are accepted by all of the
four important orthodox schools as lawful, and which
constitute, as it were, the sources par excellence. There
are however other principles of legislation accepted by only
a few of them, which need to be briefly explained.

Foremost among these principles is istihsan, advocated
by the Hanifites alone. The word means literally, to
hold something for good, right. According to the treatises
on usul-al-fiqh, istihsan technically denotes the abandon-
ment of the opinion to which reasoning by analogy (qiyas)
would lead, in favor of a different opinion supported by
stronger evidence. Such a departure from qiyas, may be
based on evidence found in the sunnah, or the ijmaf, on
necessity (darurah), or on what the upholders of qiyas claim
to be another kind of qiyas which, though it does not so
readily occur to the mind as the first qiyas, in reality is
stronger than it.2 Departure f rdm qiyas in the three former

1 Pazdawi, p. 1122 et seq.; Tawdih, p. 493 et seq.

2 In the usage of writers on usul-al-fiqh, istihsan generally means this
last kind of istihsdn, namely,  the istihsan based on  another  qiyds,
whereas in the books on fiqh it denotes the former three kinds.   As we
are concerned with questions of u$ul-al-fiqh, istihsan shall mean the
istihsan of the fourth kind, unless otherwise indicated.
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